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LEGISLATIVE BACKGROUND

Process Leading to Enactment of AB 2987

AB 2987 will widen the digital divide, slow deployment, reduce consumer protection, weaken PEG access, weaken emergency notification systems, reduce local government revenues and have little or no impact on prices

Competition is good, so it’s up to us to facilitate rapid deployment while ensuring compliance with law and protecting the public

The Shell Game


AB 2987


Federal legislation:  H.R. 5252



Lame duck session November 9 –16?


FCC Proceedings:  IP-Enabled Services; Franchising


Litigation

Working with telephone and cable companies today:  Who needs what franchise when?


AB 2987 is unclear:

Government Code section 53066(e) No person may commence the construction of a cable television

system without a franchise or license granted by the city, county, or

city and county in which the cable television system will operate. [This is existing law.]

Public Utilities Code section 5840.  (a)  …

Neither the commission nor any local franchising entity or other

local entity of the state may require the holder of a state franchise

to obtain a separate franchise or otherwise impose any requirement

on any holder of a state franchise except as expressly provided in

this division. Sections 53066, 53066.01, 53066.2, and 53066.3 of the

Government Code shall not apply to holders of a state franchise.

   (c) Any person or corporation who seeks to provide video service

in this state for which a franchise has not already been issued,

after January 1, 2008, shall file an application for a state

franchise with the commission… 

   (g) The commission shall commence accepting applications for a

state franchise no later than April 1, 2007.

(h)  (1)  The commission shall notify an applicant for a state

franchise and any affected local entities whether the applicant's

application is complete or incomplete before the 30th calendar day
after the applicant submits the application.

   (2) If the commission finds the application is complete, it shall

issue a state franchise before the 14th calendar day after that

finding.

  (k) It is unlawful to provide video service without a state or

locally issued franchise.

(o) Any video service provider that currently holds a franchise

with a local franchising entity is entitled to seek a state franchise

in the area designated in that franchise upon meeting any of the

following conditions:

   (1) The expiration, prior to any renewal or extension, of its

local franchise.

   (2) A mutually agreed upon date set by both the local franchising

entity and video service provider to terminate the franchise provided

in writing by both parties to the commission.

   (3)When a video service provider that holds a state franchise provides the notice required pursuant to subdivision (m) to a local

jurisdiction that it intends to initiate providing video service in

all or part of that jurisdiction, a video service provider operating

under a franchise issued by a local franchising authority may elect

to obtain a state franchise to replace its locally issued franchise.

Conclusions:

Video service providers cannot construct cable systems without a franchise.

Video service providers cannot provide video service without a state or local franchise.

Video service providers cannot obtain a state franchise until at least April 2007, and arguably not until January 2008.

Video service providers and local entities can negotiate local cable franchises until January 2008, and arguably thereafter.

Video service providers who “already” have a franchise cannot obtain a state franchise until either (1) it expires; (2) it terminates by mutual agreement; or (3) a state franchisee gives notice it is entering the local market.

Working with the telephone companies prior to their obtaining a state franchise


Construction not permitted without a local franchise or other agreement



No right to construct cable system under 7901

Okay to let them start construction without a franchise, but obtain agreement that they will not provide video service without obtaining a state or local franchise

If telephone company proposes detailed agreement, consider whether it provides less favorable terms than AB 2987 – if so, don’t agree

Working with the telephone companies prior to or after they obtain a state franchise


CEQA



PUC sections 5820(b), 5885(b), (c)(2)

Require all information about all “reasonably foreseeable” aspects of the project up front because it’s the law, because it’s needed to fully evaluate impacts and because it’s needed to schedule inspectors


Interconnection PUC 5870(h)

Tell telco and cable company to begin negotiating, and set deadline for completion of negotiations or designation of interconnection point by telco



CEQA – require interconnection plan to be included in analysis

CPUC Application Process PUC 5840

Application must be sent to each local entity where service will be provided

Monitor, especially the description of the footprint to be served and the expected date for deployment

